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QUESTIONS PRESENTED 


1. Whether In re Cottrill's Estate, 39 F.Supp. 689 
(D.D.C. 1941) is good law, which holds that in a caveat pro- 
ceeding under 19 D.C.Code §312, the parties are entitled to 


a jury trial whether or not demanded. 


2. Whether reference of a jury case to a: ‘master 
under F\R.Civ.P. 53 automatically cancels the right to a 
jury trial, in light of the fact that Rule 53 expressly 


contemplates the contrary. 


3. Whether the arbitration procedures of 11 


D.C.Code §520 apply to a caveat proceeding, where the re- 


quired consent of the parties is lacking, and where that 
section obviously applies to claims against estates, not 


caveat proceedings. 
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JURISDICTION 


The case arose on a petition filed in the U.S. 
District Court holding a probate session, 11 D.C.Code §503. 


(R. 1) The final judgment of said court was dated December 


4, 1964. (R. 52) Appeal was filed December 30, 1964 (R. 53), 


and lies under 28 U.S.C. §1291. 


STATEMENT 


This was a suit to probate a lost will. Nettie 
Gilot died in 1962 at the age of 77, leaving a net estate of 
approximately $12,000, most of which is represented by a row 
house at 141 North Carolina Avenue, Southeast, Washington, 
D. C. (R. 2) The house has been appellant's home since 1960, 
and still is pending the outcome of this case. Mrs. Gilot 
willed the house to appellant (R. 6-7), who was Mrs. Gilot's 
companion and nurse, but the will could not be found when 
urs. Gilot died. Appellee, the adopted daughter of Mrs. 
Gilot's parents (R. 24-5), is the sole heir and will inherit 
the house in event the lost will is denied probate. (R. 25) 
She lived in the Gilot house until 1960, when she was evicted 
after a violent quarrel. 

On June 29, 1962, former counsel for appellant 
filed a petition to establish the lost will. (R. 1) On 
September 20, 1963, appellee answered, denying the validity 
of the lost will. (R. 8) Pursuant to 19 D.C.Code §312, 
which provides that "Whenever any caveat shall be filed, 


issues shall be framed under the direction of the court for 


trial by jury ... ."; appellant's former counsel on December 
27, 1963, filed a proposed order framing the issues for a 
jury trial. (R. 13) He superseded this on January 20, 1964, 
with a motion for appointment of a master (R. 15), which was 
granted by the District Court on January 28. (R. 17) Ap- 
pellant knew nothing of this motion. When she learned of it 
around April 14, 1964, she promptly and vigorously objected 


to a trial before a master. See affidavit of May 25, 1964. 


(R. 22) Former counsel withdrew on April 22, 1964. ' Present 


counsel was contacted on May 14, and entered the case on 
May 19, 1964. 

On May 21, 1964, present counsel met in a pre- 
hearing conference with appellee's attorney and the master. 
At this conference, appellant's counsel stated that appellant 
objected to the reference to a master, insisted on a jury 
trial, and stated that counsel was going to file a motion 
to vacate the reference. The master stated that under his 
understanding of F.R.Civ.P. 53, the losing party could 
proceed to a jury trial after the master had filed his 
findings. Appellee's counsel did not dispute this under- 
standing. Appellant's counsel checked Rule 53 and satisfied 
himself that the master was correct. Subparagraph (e) (3) 
reads as follows: 

"In Jury Actions. In an action to 

be tried by a jury the master shall not 

be directed to report the evidence. His 

findings upon the issues submitted to him 

are admissible as evidence of the matters 

found and may be read to the jury, subject 

to the ruling of the court upon any ob- 


jections in point of law which may be made 
to the report." 
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Nevertheless, to be on the safe side, and to avoid 
the prejudice of having the master's findings, if adverse, 
read to the jury, and to avoid the inconvenience of two 
trials, appellant's counsel moved to set aside the refer- 
ence to a master. (R. 18) The motion was denied on June 
3, 1964. (R. 18) 

Thereafter, a stipulation was offered for ap- 
pellant's counsel to sign. (R. 19) Paragraph 3 of the 
proposed stipulation provided that: 

"3. Pursuant to Rule 53(e)(4), it 
is stipulated that the special master's 
findings of factsshall be final." 

Rule 53(e)(4) provides as follows: 

"Stipulation as to Findings. The 

effect of a master’s report is the same 

whether or not the parties have con- 

sented to the reference; but, when the 

parties stipulate that a master's find- 

ings of fact shall be final, only ques- 

tions of law arising upon the report 

shall thereafter be considered." 

Appellant's counsel refused to agree to that paragraph, and 
it was stricken from the stipulation, (R. 19) 

With appellant expressly reserving her right to a 
jury trial, the hearing before the master then took place 
on June 8, 9, 23 and 24, 1964. The master filed his report 
on September 15, 1964 (R. 23), finding that the will 


leaving the house to appellant had indeed been made (this 


was undisputed), but that decedent had revoked it (there 


was no evidence of revocation; the master really meant 
that he was presuming that the will was revoked). He made 


no findings or references whatever to appellant's evidence 


(1) that after appellee had been evicted from the house by 
Mrs. Gilot, the latter engaged appellant as companion and 
nurse without pay, and promised to will the house to ap- 
pellant; (2) that appellant faithfully discharged her duties 
until Mrs. Gilot died; (3) that Mrs. Gilot showed her will to 
a disinterested witness a few months before she died, and 
spoke to that witness a week before her death of appellant's 
expectancy in the house; (4) that Mrs. Gilot a month before she 
died told another disinterested witness that she was leaving 
everything to Miss Fahey; and (5) that appellee had access to 
the house and knew where the key was to the drawer where the 
will was kept. This evidence, of course, was challenged in 
part, but the master chose to ignore both evidence and 
challenge. 

After the master filed his report, appellant moved 
that it "be rejected, and whether accepted or rejected, that 
the case be set for jury trial as contemplated by F.R.Civ.P. 
53(e)(3)." (R. 30) 

The master's report came on for hearing before 
the District Court (Hart, J.) on November 13, 1964. To the 
complete astonishment of appellant's counsel, and no doubt 
appellee's counsel as well, the court held that the pro- 
ceeding was in the nature of one under 11 D.C.Code §520 
(a notion which had not occurred to either party). That 
statute is quoted below at page 10. The court concluded 


that the master's report was final, and that letters of 


administration should be issued to appellee. (R. 51) Ap- 
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pellant filed a motion for reconsideration (R. 36), re- 


questing that the court reconsider and vacate its ruling, 
or alternatively, that the court defer final order in order 
at least to give appellant an opportunity to obtain a 
transcript in forma pauperis and file a brief demon- 
strating that the master's report was clearly erroneous. 
On December 4, 1964, the motion for sebonbiaebation was 
denied. (R. 52) 

Notice of appeal was filed on December 30, 1964 
(R. 53), and on February 4, 1965, the District Court granted 
appellant's application for leave to proceed on appeal in 


forma pauperis. (R. 57) 


STATUTES AND RULES INVOLVED 


Federal Rules of Civil Procedure 53(b), 53(e) (3) 
and 53(e) (4): 


"(b) Reference. A reference to a 
master shall be the exception and not the 
rule. In actions to be tried by a jury, 
a reference shall be made only when the 
issues are complicated; in actions to be 
tried without a jury, save in matters of 
account, a reference shall be made only 
upon a showing that some exceptional 
condition requires it." 


* OK OK 


"[(e)(3)] In Jury Actions. In an 
action to be tried by a jury the master 
shall not be directed to report the 
evidence. His findings upon the issues 
submitted to him are admissible as 
evidence of the matters found and may 
be read to the jury, subject to the 
ruling of the court upon any objections 
in point of law which may be made to the 
report. 


"[(e) (4) ] Stipulation as to Findings. 
The effect of a master's report is the 
same whether or not the parties have con- 
sented to the reference; but, when the 
parties stipulate that a master's findings 
of fact shall be final, only questions of 
law arising upon the report shall there- 
after be considered." 


11 D.C.Code §520: 


"The said [District] court shall have 
power, with the consent in writing of both 
parties, to arbitrate between a complainant 
and an executor or administrator, or between 
an executor or administrator and a person 
against whom the estate represented by him 
has a claim, or, with like consent, may refer 
the matter in dispute to an arbitrator. If 
reserved by the parties in their submission, 
exception as to matters of law may be filed 
to the award of such arbitrator, and the 
court may confirm or overrule the award, and 
said award, when confirmed, shall be con- 
clusive between the parties." : 


SUMMARY OF ARGUMENT 


Appellant was initially entitled to a jury trial, 


whether or not she demanded one. 19 D.C.Code §312; In re 


Cottrill's Estate, 39 F.Supp. 689 (D.D.C. 1941). Her 
former attorney caused the case to be referred to a master 
under F.R.Civ.P. 53, but this did not waive appellant's 
right to a jury trial, because Rule 53 contemplates that 
when a case which is a jury case to begin with (as ap- 
pellant's case was) is referred to the master for find- 
ings, it then goes before a jury for a trial de novo. The 
master's findings are to be read to the jury in such a 
case. This is exactly what the master himself understood 


would happen. 


Of course, even in a jury case, the parties can 
agree to make the master's findings final, but appellant 
refused to agree to any such thing. Even if appellant's 
former counsel had agreed to waive a jury trial (which he 
was apparently planning to do, but withdrew before doing 
so), he could not effectively do this without his client's 
consent, and certainly not over her objection, and she 
did object as soon as she heard of it, which was long 
before the master's trial was held. 

But the District Court evidently did not believe 
a case should be tried first by a master, and then. by a 
jury, as is clearly permissible under Rule 53. So without 
any review of the merits (which were not before him), he 
held that the case was really in the nature of one under 
11 D.C.Code §520, and gave final judgment for aopelies., 
The court clearly was mistaken; that section requires 
the written consent of the parties, which was tack ine 
and obviously does not apply to caveat proceedings in any 


event. 


ARGUMENT 


1. PRELIMINARY STATEMENT 


Appellant labors under a most serious handicap, 


in that this Court is not able to review her evidence, or 
even her brief before the master, because the master did 
not put any of it in the record before the District Court 


(he is not required to do so in a Rule 53(e)(3) proceeding). 


ea a eR 


On its face, the master's report seems entirely reasonable. 
This is because it recites with approval the evidence 
supporting his conclusion, and ignores the evidence 
against that conclusion. Yet, what was ignored compelled 
the opposite conclusion. Thus, not to mention the basic 
unfairness of this, it makes it exceedingly difficult to 
counterbalance the usual presumption that the master's 
findings are correct, and the initial feeling of a re- 
viewer that a jury trial, even if technically called for, 
would be a duplication of effort, and not required: to do 
justice. This no doubt accounts for the decision below. 

It is important to note that appellant had no 
opportunity to put the whole record before the District 
Court, because until the District Court's ruling, there 
was no reason to doubt that the case would go on to a 
jury trial. In view of the understanding of the parties, 
the advice of the master and the language of Rule 53(e) (3), 
no one would have foreseen that the proceeding before the 
District Court would be converted from a pro Soune pre- 
liminary to a de novo jury trial to a life-or-death appeal 
from the master's findings. To have obtained a lengthy 
transcript in forma pauperis, and filed a laborious brief 
on the evidence, would have been condemned as an unjustified 
waste of time and government funds. 

When the District Court delivered its unexpected 
ruling, appellant asked for an opportunity to obtain a 


transcript and to brief and argue the case on the merits, 


so that at least the master's findings could be intelligently 
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reviewed by the District Court. This was summarily denied. 
Even if the District Court could be sustained in denying 
appellant a jury trial, which appellant cannot imagine, 
appellant was at least entitled to brief the master's 
findings before that Court. 

What happened below illustrates one of the very 
troubles with referring yun-of-the-mill cases to masters, 
and why Rule 53(b) states that in actions to be tried by 
a jury, "a reference [to a master ] shall be made only when 
the issues are complicated... ." The issues here were not 
complicated; they were simple, and involved unwritten 
equities and credibility of witnesses, matters uniquely 
suitable for jury determination, and traditionally en- 
trusted to a jury. If the court felt that there should 
only be one trial, it should have granted appellant's 


motion to call off the master's trial. No one would have 


been prejudiced thereby, appellant would have had her due, 


and this case would not be here today. 
2. THE LAW OF LOST WILLS 


Before allowing probate of lost wills, the 
courts require a high degree of proof that the alleged 
will was actually made, Fitzgerald v. Wynne, 1 App.D.Cc. 
107 (1893); Clark v. Turner, 87 U.S.App.D.C. 54, 183 F.2d 
141 (1950). But where there is a carbon copy, and testimony 
of the subscribing witnesses, as here, there is no problem 


in finding that the will was made, and the master so found. 


ae i ae 


If the proponent proves the will was made, as 
appellant did, then he must prove that the testator did 
not revoke the will before he died. In absence of af- 
firmative proof to the contrary, the law presumes that the 
will was revoked. However, the proponent's burden: here 
is merely by the usual preponderence of the evidence, 

Webb v. Lohnes, 69 App.D.C. 318, 101 F.2d 242, 245 (1938), 
cert.den, 306 U.S. 637, and other cases too numerous to 
cite. 

The cases show no particular hostility to 
allowing probate of lost wills, given strong proof that 
the will was made in the first instance. A review of lost 
will cases reveals fact situations exactly as in other 
caveat cases, featuring conflicting testimony, greedy 
heirs, unwritten equities, and hearsay problems SS eaa 
tions, incidentally, uniquely appropriate for a jury. 
™he following are typical examples of the many cases al- 


lowing lost wills: Tilghman v. Bounds, 214 Md. 533, 136 


A.2d 226 (1957); In re Taylor's Estate, 323 Mich. 101, 


34 N.W.2d 474 (1948); Garrett v. Butier, 229 Ark. 653, 
217 S.W.2d 283 (1958); Bradway v. Thompson, 139 Ark. 542, 
214 S.W. 27 (1919); Rowland v. Holt, 253 Ky. 718,:70 
S.W.2a 5 (1934); In re Moramarco's Estate, 86 Cal.App.2d 
326, 194 P.2d 740 (1948); In re Sitton's Estate, 149 
Cal.App.2d 1, 307 P.2d 654 (1957); Denson v. Denson, 203 


Miss. 146, 33 So.2d 311 (1948). 


See particularly In re Reynolds’ Estate, 94 
Cal.App.2d 851, 211 P.2d 608 (1949), which involved facts 


Similar to those in the instant case. 


3. APPELLANT WAS INITIALLY ENTITLED TO 
A JURY TRIAL 


a 


F.R.Civ.P. 38(d) provides that failure to demand 
a jury trial within ten days is a waiver of the right to 
a jury trial. However, that rule is not applicable to 
proceedings under 19 D.C.Code §312: 

“Whenever any caveat shall be filed, 

issues shall be framed under the direction 

of the court for trial by jury ... on 
This statutory language requires a jury trial whether or 
not demanded. In re Cottrill's Estate, 39 F.Supp. 689 (D.D.C. 
1941) (Pine, J.). It is noted that on December 27, 1963, ap- 


pellant's former counsel submitted to the court a proposed 


order framing issues for the jury, as required by §312, 


which shows he was proceeding under that section initially. 


Hence, there was no reason for him to expressly demand a 
jury trial; he knew he was automatically entitled to one. 


4, REFERENCE TO A MASTER DOES NOT CANCEL 
THE RIGHT TO A JURY TRIAL 


TT ———— 


A trial before a master is not a substitute for 
a jury trial. Reference may be made to a master whether 
the case is a jury case or not, but if it is a jury case, 
the case proceeds to a jury after the master makes his 
findings. See paragraphs 53(b), 53(e)(1), 53(e)(2), and 


53(e)(3), which clearly recognize this. The latter para- 
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graph provides that the master's findings "may be read to the 
jury". See Burgess v. Williams, 302 F.2d 91 (4th Cir. 1962), 
holding that reference to a master under Rule 53 does not in- 
fringe the right to a jury trial, where such a trial will be 
held following the master's report. 

This case, as shown above, is a jury case. 19 
D.C.Code §312; In re Cottrill's Estate, 39 F.Supp. 689 (D.D.C. 


1941). Therefore, unless there is some agreement of the parties 


that the master's report was to be final, Rule 53(e) (4), it 


follows that the case must proceed to a jury trial. 

There was no agreement that the master's report 
would be final, and in fact, appellant expressly rejected 
such an agreement. The stipulation which both parties signed 
contains the following crossed-out paragraph: 

"3, Pursuant to Rule 53(e)(4), it 

is stipulated that the special master's 

findings of facts shall be final." 

Appellant's counsel, of course, refused to sign 
any such language, because it would have canceled appellant's 
right to a jury trial. As the Court will observe, this para- 
graph was crossed out and initialled by both parties and the 
master. (R. 19) It simply cannot be argued, therefore, that 


the reference to a master in this case canceled the right to 


a jury trial. 
APPELLANT'S COUNSEL COULD NOT WAIVE 
APPELLANT'S RIGHT TO A JURY TRIAL 
WITHOUT HER CONCURRENCE IN ANY EVENT 
We concede that appellant's former attorney ap- 


parently started out with the intent to have the issues tried 


26s 


before a master, and to waive appellant's right to a subsequent 


jury trial. However, he did not reach the point which would 
have implemented this intent, because he withdrew before any 
stipulation was signed as to the finality of the master's 
findings. Even if he had reached that point, his waiver of 
a jury trial would not have bound appellant, because he did 
not advise appellant that he intended to waive her right to 
a jury trial. When appellant learned of it, she promptly 
objected. In an affidavit dated May 25, 1964 (R. 22), ap- 
pellant stated: 

"He [her previous attorney ] did not send 

me a copy of his motion. He did not 

consult with me, or explain what he was 

doing, or explain that I had a right to 

a jury trial and was giving up that 

right. Neither was I advised when the 

Court appointed a Master. Ina letter 

dated April 1, my attorneys advised me 

that a hearing had been set before the 

Master. I received this letter on or 

about April 14, and immediately advised | 

them that I protested the appointment of 

a Master. AS a result of my protest, they 

and I mutually agreed that they would not 

represent me further, and on May 19 I 

engaged my present attorneys, Wilkinson, 

Cragun & Barker." 

The right to a jury trial, especially in a case 
so appropriate to be decided by a jury, is too basic to be 
waived by counsel without the concurrence of the client, 
express or implied, and here the client demanded a jury 
trial as soon as she learned her counsel had requested 
a reference to a master. She did all within her power, and 
as soon as she could, to avoid a trial before a master. It 


would be a mockery to say that she waived her right to a jury 


mae by fae 


The right of jury trial is fundamental, and the 
Court should indulge every reasonable presumption against 
waiver. Aetna Ins. Co. v. Kennedy, 301 U.S. 389, 393 
(1937); Kershenbaum v. Wool, 13 F.R.D. 333 (D.D.C. 1952); 
Container Co. v. Carpenter Container Corp., 9 F.R.D. 261 
(D.Del, 1949); Paper Stylists v. Fitchburg Paper Co., 9 
F.R.D. 4,(D.N.Y. 1949). 

An attorney has no power to surrender substantial 
legal rights of his client, in absence of express authority. 
Himmelfarb v. United States, 175 F.2d 924 (9th Cir. 1949), 
cert.den. 338 U.S. 860; Bommarito v. Southern Canning Co., 
208 F.2d 56 (8th Cir. 1953); Sainsbury v. Penna. Greyhound 


Lines, Inc., 183 F.2d 548 (4th Cir. 1950). 


—_——— 


6. 11 D.C.CODE §520 WAS NOT APPLICABLE 
TO THIS PROCEEDING 


The District Court said it thought that <1 


D.C.Code §520 applied. That section (quoted at page 10 

above) provides that the Court may with the written con- 

sent of the parties refer certain disputes to an "arbitrator". 
However, this section is plainly not applicable to the present 
case, first because the parties did not consent to it (or 

even think of it), and second, because that section requires 
the dispute to be between "a complainant and an executor 

or administrator, or between an executor or administrator 

and a person against whom the estate represented by him 

has a claim", and this could not apply to the present case 
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because there is not yet any executor or administrator. 
This section obviously contemplates claims by or against 


the estate, not claims going to the validity of a will. 
CONCLUS ION 


Appellant was entitled to a jury trial, and 
justice will not be done unless the issues are submitted 
to a jury. Wherefore, appellant prays that this Court 
remand the case to the District Court with instructions 
to set the case for jury trial. 


Respectfully submitted, 


Ly Re 


Charles A. Hobbs 
Attorney for Appellant 


Wilkinson, Cragun & Barker 
of Counsel 
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Denying Probate of a Lost Will 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Insofar as they are pertinent to this appeal the facts in 
this case are as follows: 


On September 20, 1963 issue was joined in a proceeding 
to establish a lost Will upon the filing by respondent, 
Georgianna M. Byrnes (hereinafter referred to as Ap- 
pellee), of her Answer to a Petition to Establish a Lost 
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Will filed by Patricia E. Fahey (hereinafter referred to as 
Appellant) (BR. 8). 


On December 12, 1963 a Motion to Dismiss for Failure 
to Prosecute was filed by Appellee herein (R. 68). There- 
after, on January 20, 1964, Appellant filed her Motion to 
Appoint a Special Master with Points and Authorities 
(R. 15). At the hearing on Appellee’s Motion to Dismiss 
on January 28, 1964, an Order was entered whereby the 
“Petition to Establish a Lost Will be referred to Jo V. 
Morgan, Jr., Special Master, to take testimony and to re- 
port his findings and conclusions respecting whether the 
alleged lost Will has been established and should be pro- 
bated.’’? Said Order contained the written consent of both 
parties (R. 17). As a result of this order Appellee’s 
motion to dismiss for failure to prosecute was withdrawn 
(R. 70). 


Thereafter, on April 1, 1964 the hearing was called 
before the Special Master wherein certain preliminary 


matters were discussed and determined and stipulations 
were agreed upon. At this hearing the Special Master 
set April 21, 1964 for the purpose of taking testimony. On 
April 20, 1964 the Special Master was advised that Appel- 
lant was no longer represented by counsel and a letter was 
addressed to petitioner setting May 1, 1964 as the next hear- 
ing date. Upon the failure of appellant to appear on May 
1st the Special Master addressed a letter advising appellant 
to contact him by May 8 upon which date the Master re- 
ceived a letter from appellant asking until May 21 to retain 
new counsel. The Special Master thereupon set May 21 for 
a hearing and required a personal appearance or appear- 
ance by attorney, in the absence of which he advised that he 
would recommend dismissal of the petition. On May 21, 
1964 new counsel appeared at the Special Master’s hearing 
representing appellant and advised the Special Master that 
he intended to move to vacate the reference, which motion 
was filed on the same day, stating as grounds for said mo- 
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tion that appellant ‘‘was unaware of the reference until 
after it was made, that she would have demanded a jury 
trial had she been aware of the proposal to refer the case 
to a Master and she hereby does demand a jury trial.’ (R. 
18.) On June 3, after a hearing upon said motion, the court 
ruled ‘‘heard and denied”’ (R. 18). 


On June 8 and 9, 23 and 24, 1964, testimony upon the 
issue raised in the petition was taken before the Special 
Master. Thereafter, proposed findings of fact and con- 
clusions of law and briefs in support thereof and responses 
thereto were filed by counsel for the parties with the Spe- 
cial Master. On September 15, 1964 the Master’s Report, 
Findings of Fact and Conclusions of Law were filed with 
the Court (R. 23). On September 17, 1964 appellant filed 
objections to the Report of the Special Master, which said 
objections were overruled by the court in its Order dated 
December 1, 1964 (R. 51). Appellant’s Motion for Recon- 
sideration was denied (R. 52). 


SUMMARY OF ARGUMENT 


Appellant effectively waived her right to a jury by her 
failure to take the necessary steps to insure a jury trial 
of her case and by filing a motion to refer the sole issue 
raised by her petition to a Special Master. The fact that 
she had no knowledge of the activity of her attorney in con- 
ducting her cause of action or that she disapproved of these 
activities cannot operate to invalidate such acts. In view 
of this waiver the case was one to be heard before a Special 
Master whose findings and conclusions must be accepted by 
the court unless found to be not supported by the evidence, 
or clearly erroneous. Furthermore, the court in ruling 
upon the motion to vacate the reference to the Master 
had before it the issues raised upon this appeal and in the 
exercise of its discretion denied the relief sought by ap- 
pellant and appellant nowhere attacks this ruling as be- 
ing arbitrary or capricious or an abuse of discretion. 
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ARGUMENT 
L 


A Jury Trial Upon the Issues Raised by the Petition 
to Establish a Lost Will Was Waived. 


The proceedings at issue in the court below were not 
the usual probate proceedings and no specific statute or 
rule provides for the conduct thereof. That a proceeding 
to prove a lost Will is not a usual proceeding is indicated 
by the leading local authority. Mersch, Probate Court 
Practice in the District of Columbia, Sec. 1241 et seq. Ac- 
cordingly, it is necessary to use as guidelines analogous 
probate proceedings as employed in caveat cases. Sec- 
tion 19-312, D. C. Code (1961 ed.) sets forth the procedure 
to be followed in a caveat case and provides for the fram- 
ing of issues for trial before a jury. In the instant case, 
at the time of hearing on appellee’s motion to dismiss for, 
failure to prosecute, the appellant, in lieu of framing is- 
sues for trial before the jury, submitted her motion for 
referral of the sole issue raised by her petition to a Spe- 
cial Master for findings of fact and conclusions of law. 
In so doing, the authority relied upon was cited as Mersch, 
supra, at Section 1243. This Section provides simply for 
the reference to a Master who should report to the court 
his findings and conclusions as to whether the Will should 
be probated. In the cases cited under the foregoing sec- 
tion, exceptions to the report were ruled upon by the 
Court and probate was thereafter granted or denied with- 
out reference to a jury trial. See Mersch, supra, Sec. 1242 
fn. 2. It is clear that counsel intended a waiver of the 
jury trial by virtue of the fact that at the first hearing 
before the Master he joined in drafting a stipulation which 
evidences a continuing desire to submit the sole issue to 
the Master for his findings alone (R. 19). 


Present counsel urges that there could be no waiver 
by failure to make demand or by reference to the Master 
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of the sole issue because an attorney cannot, without the 
knowledge and acquiescence of his client, waive so basic a 
right as the right of his client to a jury trial. It has long 
been settled, however, that the contrary is true and that 
the client is bound by all the activities of his attorney 
insofar as procedure and remedy are concerned. The 
leading case of this subject is Shores Co. v. Iowa Chemical 
Co., 268 N. W. 581 (Iowa 1936), wherein the court states 
as follows: 


It is conceded that G. P. Linville was the attorney 
representing the appellant company at the time the 
general denial was filed and when the stipulation waiv- 
ing the jury was entered into. He was duly employed 
to represent the company, and proceeded to do so. 


When one hires an attorney to represent him in 
litigation, that attorney has full charge of the case 
as far as procedure and remedy are concerned. He is 
trained and skilled in the law. A client has no knowl- 
edge of procedure and intrusts this to the attorney he 
employs. 


In 2 BR. C. L. § 63, p. 986, we find the following: 
“¢An attorney of record, by virtue of his employment 
as such, subject to the approval of the court, has im- 
plied authority to do all acts necessary and proper 
to the regular and orderly conduct of the case, and 
affecting the remedy only and not the cause of action, 
and such acts, in the absence of fraud, will be bind- 
ing on the client, though done without consulting him, 
and even against his wishes.’’ (Emphasis supplied.) 


In 6 C. J. § 146, at page 641, it is said: ‘‘The gen- 
eral implied authority of an attorney by virtue of his 
employment includes the doing on behalf of his client 
of all acts in or out of court necessary or incidental 
to the transaction or management of the suit, or to the 
accomplishment of the purpose for which he has been 
retained, and which affect only the remedy and not 
the cause of action. The choice of proceedings, the 
forum, the manner of trial, and all matters of proced- 
ure, and the like are within the sphere of his general 


6 


authority, and as to these matters his client is bound 
by his action.” 


In 6 C. J. § 147, at page 643, it is said ‘‘The line of 
demarcation between the respective rights and powers 
of attorney and his client is clearly defined. The cause 
of action, the claim or demands sued upon, and the 
subject matter of the litigation are all within the ex- 
elusive control of a client; and an attorney may not 
impair, compromise, settle, surrender or destroy them 
without his client’s consent. But all the proceedings 
in court to enforce the remedy, to bring the claim, de- 
mand, cause of action or subject matter of the suit to 
hearing, trial, determination, judgment and execu- 
tion are within the exclusive control of the attorney.”’ 


This rule has been followed in California in Zurich Gen- 
eral Accident and Liability Ins. Co. v. Kinsler, 81 P. 2d 
913 (1938). It is also the state of the Law in New Jersey. 
Plaza v. Flack, $1 Atl. 2d 137, Supreme Ct. of N. J. 1951. 


In the District of Columbia, the Court of Appeals in 
Wool v. Real Estate Exchange, 86 U.S. App. D.C. 46, 179 
F. 2d 62 (1949), ruled that the acquiescence of counsel for 
the defendant in proceeding before the Court after dismis- 
sal of a jury effectively waived ‘“‘whatever right to a jury 
trial there may have been.’” In an analogous situation the 
Supreme Court ruled that counsel’s conduct of the case 
is binding upon his client when the Court stated in Link 
v. Wabash Rr. Co., 370 U.S. 626, at 633-634: 


There is certainly no merit to the contention that 
dismissal of petitioner’s claim because of his counsel’s 
unexcused conduct imposes an unjust penalty on the 
client. Petitioner voluntarily chose this attorney as 
his representative in the action and he cannot now 
avoid the consequences of acts or omissions of this 
freely selected agent. Any other notion would be 
wholly inconsistent with our system or representative 
legislation, in which each party is deemed bound by 
the acts of his lawyer-agent and is considered to have 
‘notice of all facts, notice of which can be charged 
upon the attorney.’’ Smith v. Ayer, 101 U.S. 320, 326. 
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Finally, the court in Maytag Co. v. Meadows Mfg. Co., 
45 FP. 2d 299 (C.A. 7 1930) cert. den. 283 U.S. 843, stated: 


The constitutional right to a jury trial is a mere 
privilege, and as such, may be waived by any conduct 
or acquiescence inconsistent with an apparent inten- 
tion or expectation to insist upon it. Thus, it is well 
established that a jury trial is waived in civil actions 
by permitting the court, without any objection or de- 
mand therefor, to proceed to final hearing. [Citing 
eases.] It follows that when this cause was referred 
to a Master to assess the damages, appellant, by pro- 
ceeding there without demanding a jury trial, waived 
any right to the same it may have had. 


It is clear from the foregoing cases, including the last 
cited case, which held referral to a Master to consti- 
tute waiver of a jury trial, that the appellant cannot, 
since the adverse finding of the Special Master, be heard 
to demand a renewal of the proceedings before a jury there 
having been an effective waiver of any right to such a jury 
trial. To say otherwise would be to say that many hours 
of preparation by the Special Master and Counsel for 
the parties, together with the four days of testimony and 
preparation of summaries of the testimony and briefs in 
support of the positions of the parties, were futile and 
useless acts, all of which should be discarded and the pro- 
ceedings instituted de novo. It is submitted the ruling of 
the District Court that a jury trial was waived and that 
the findings and conclusions of the Master should be 
adopted is the correct ruling and should be affirmed herein. 


II. 


The District Court in Exercising Its Discretion Herein Did Not 
Act in Abuse Thereof Nor Did It Act in an Arbitrary or 
Capricious Manner. 

At the time of the initial appearance in the case of 
present counsel he moved promptly for a vacation of the 
Order of Reference to the Special Master as set forth in 
the Counter-Statement of the case herein. The sole ground 
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for this motion was that appellant ‘twas unaware of the 
reference until after it was made, that she would have de- 
manded a jury trial had she been aware of the proposal to 
refer the case to a Master and she does hereby demand a 
jury trial.”’ It is well established in the Law that the 
action of the court in vacating or modifying its judgments 
or orders is within the judicial discretion of such court. 
Finucane v. Bindczyck, 87 U.S. App. D.C. 137; 184 F. 2d 
995 revd. on other grounds 342 U.S. 76, and cases cited in 
30 A. Am. Jur. Judgments, See. 632. Thus, when the Dis- 
trict Court below was called upon to exercise its discretion 
upon the application of present counsel to vacate the Order 
of Reference the only question before the Court was 
whether or not this matter should proceed in accordance 
with the original Order entered upon motion of prior coun- 
sel or whether appellant’s lack of knowledge of the action 
of her attorney justified a vacation of the Order. The 
Court exercised its discretion in denying the application 
of present counsel and in effect found that ‘‘whatever 
right to a jury trial there may have been had been waived.’’ 
Wool v. Real Estate Exchange, supra. 


Following the filing of the Special Master’s Report and 
Findings of Fact and Conclusions of Law petitioner raised 
once again her right to a jury trial which was noted in the 
final Order and denied upon the adoption by the court of 
the Report and Findings of Fact and Conclusions of Law 
of the Special Master. It is submitted that the final 
Order was properly entered after consideration of all mat- 
ters pertinent thereto and that in the absence of a showing 
of abuse of diseretion or arbitrary and capricious action 
on the part of the lower Court, this Court should affirm the 
action of the District Court in the premises. 
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CONCLUSION 


Wuenrerore, it is respectfully submitted that the judg- 
ment of the United States District Court for the District 
of Columbia be affirmed. 


Respectfully submitted, 


Grorcs E. Hamitton, III 
Attorney for Appellee 


Of Counsel: 


Haminton anp Hamiron 
916 Union Trust Building 
Washington, D. C. 20005 


April 13, 1965 


